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International Employment
ANGELA

R.

HOLLY M.

BROUGHTON, DONALD C. DOWLING, JR., DAVID LARSON,
ROBBINS, AND JAMES M.

ZIMMERMAN*

In 1998, important international employment law issues continued to affect international
business and governmental actions. The European Union implemented a privacy directive which
has far-reaching implications for employers with European operations. In Eastern Europe,
employment discrimination against the Roma remains a challenge that several countries must
confront as a prerequisite to European Union (EU) membership. China has taken actions to
respond to rising unemployment and mounting labor disputes. Various sectors of the international community continue to struggle to address child labor issues adequately. In the United
States, federal courts have interpreted U.S. anti-discrimination laws in a manner that may pose
greater legal risks for foreign employers operating in the United States direcdy or through
related, foreign entities.
I. Developments in the European Union
A.

THE

EU

DATA PRIVACY Dnmrcrw AND

ITS

EacT'r ON MULTINATIONAL EMPLOYERS'

HUMAN REsouRcEs OPERATIONS

In 1998, a U.S. company called "On-Line Investigations, Inc." sent out direct mail advertisements announcing: Mr. Johnson was born on November 9, 1962 and has the social security
number of 555-55-5555. He has lived at five different addresses over the last seven years. He
has an illinois Drivers' License, number 03164987-3426. The advertisements then give other
*Angela R. Broughton authored Part V and edited the International Employment Law Committee's 1998
report. Ms. Broughton is an associate at Messerli & Kramer P.A., Minneapolis, Minnesota. Donald C. Dowling
Jr. wrote Part I. Mr. Dowling is a legal group attorney at Hewitt Associates, Lincolnshire, Illinois. Mr. Dowling
serves as chair of the ABA Committee on International Employment Law and formerly taught European Union
law as an adjunct faculty member of the University of Cincinnati College of Law. Professor David Larson wrote
Part II. Professor Larson is the Director of the Dispute Resolution Institute and a Professor of Law at the Hamline
University School of Law, Saint Paul, Minnesota. Professor Larson teaches employment discrimination law, labor
law, and employment law. James M. Zimmerman wrote Part III. Mr. Zimmerman is the Resident Representative
of Morrison & Foerester LLP Beijing, PRC. Mr. Zimmerman is vice chair of the ABA International Section's
China Law Committee and is the author of a book and numerous articles on international labor and international
trade issues, with an emphasis on China. Holly M. Robbins is the author of Part IV. Ms. Robbins is an associate
at Faegre & Benson LLP, Minneapolis, Minnesota.
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data, such as "Mr. Johnson's" address, price paid for his house, personal data on his wife,
automobile license plate number, and litigation and bankruptcy history. "YOU CAN DISCOVER ALL OF THIS IN 30 MINUTES FOR 540.00/On-Line Investigations, Inc./Call
'
1-888-566-8067/MasterCard/Visa."
Like On-Line Investigations, even U.S. governments can
be cavalier about disseminating personal data. In 1999, the motor vehicle agencies of Colorado,
Florida, and South Carolina sold millions of images of drivers' license photographs for "a penny
apiece" to a for-profit company called Image Data L.L.C.-without seeking permission from
or even telling the drivers.2 News of the sale leaked out and touched off a "firestorm" of
"livid" complaints "cut[ting] across all boundaries ...[r]ich and poor"; one state legislator
had "rarely seen constituents as angry." 3 On-Line Investigations and Image Data will not be
branching out into Europe: in Europe, businesses like these could not legally exist. Unlike the
United States, which has no generally-applicable law restricting transfers of personal data, the
EU is harmonizing its member states' laws so as to restrict many transfers of personal datatransfers like those which On-Line Investigations promises to make to its customers, and like
those that the drivers' license agencies made to Image Data. And while preventing situations
like the On-Line Investigations and Image Data scenarios seems to many a noble goal, the
EU's law-its so-called data privacy directive-applies much more broadly, especially in the
area of employment law and human relations.
1.Wbat Is the EU Data Privacy Directive?
Personal-data-related business practices common in the United States-such as maintaining
and selling mailing lists and doing automated decision making like computerized pre-screening
of credit cards, college entrance applications, and job applications-are becoming flatly illegal
in Europe. Culturally, Europeans see personal data as akin to intellectual property: Europeans
believe corporations should not traffic in information without the consent of its owner. To
explain Europeans' distrust of free transfers in personal information, some have cited the Nazi
government's abuses of personal data to further its aims. Others note that Europeans are
bewildered by the U.S. fixation on politicians' sex lives. Europeans, unlike Americans, consider
personal information-be it about politicians, employees, or anyone else-private.
Various EU member states have had data privacy laws on their books for years. These laws
first became widespread after the 1980 OECD Recommendation of the Council Concerning
Guidelines Governing the Protection of Privacy and Trans-Border Flows of Personal Data4
and the 1981 Council of Europe Convention on Data Protection.! Such laws have for years
restricted U.S.-based multinational corporations' ability to transmit personal data relating to
covered Europeans. 6 But, until now, U.S. companies operating in Europe have largely ignored
1. Undated, unsolicited mailing received in Illinois in Fall, 1998 from On-Line Investigations, Inc., "P.l.
License #117-00749."
2. See
Robert O'Harrow, Jr., Driven Angered Over Firms Purbaeof Pbotos, WASH. Posr, Jan. 28, 1999,
at El.
3. See id.
4. OECD Council, Sept. 23, 1980. For more recent OECD pronouncements, see Draft Ministerial Declaration on the Protection of Privacy on Global Networks, Aug. 17, 1998; Proceedings of Privacy Protection in a
Global Networked Society: An OECD International Workshop with the Support of the Business and Industry
Advisory Committee, OECD, Paris, Feb. 16-17, 1998.
5. Convention 108 of 28 Jan. 1981.
6. See summaries of national laws on-line at Privacy Exchange.org., available on-line at <http://www.
pandab.org>.
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this issue because these laws were not comprehensive. U.S.-based multinationals began to focus
on cross-border data privacy regulation only in 1998-the year the EU began to implement
its "Directive... on the Protection of Individuals with Regard to the Processing of Personal
Data and on the Free Movement of Such Data."'
An EU Commission agency called Directorate General [DG] V drafts employment-related
social laws. However, the data privacy directive is the product of a different arm of the EU
Commission, DG XV, which is charged with Internal Market and Financial Services. Under
EU practice, a wide gulf separates DG V social/employment issues from DG XV market/
financial concerns. As such, the data privacy directive received little input from Europe's social/
employment community (the so-called "social partners"-employers' umbrella organizations
and organized labor). Hence, even to this day, the data privacy directive tends not to be one
of the issues that those who concentrate on EU social/employment matters consider. That is,
although in practice the directive directly affects human resources operations, within EU circles
data privacy is not seen as a social/employment issue. This explains why the human resources
departments of U.S.-based companies with operations in the EU were not ready for the directive
before 1998.
But the data privacy directive does directly affect the human resources sector, just as it
directly affects certain industries-pharmaceuticals (drug purchase records), travel (frequent
flyer accounts), insurance (actuarial data), telecommunications (telephone call records), financial
services (records of purchases, loans, and ATM transactions), and Internet commerce (web
sites collecting visitor data). The directive will have sweeping ramifications throughout Europe
for these industries, and for the human resources operations of employers in all industries. In
running personnel departments, employers process vast amounts of employee data subject to
the directive: performance evaluations; personnel files; attendance records; employee benefit
information including health and life insurance; pension information; stock option records and
other benefit accounts; and records that disclose employees' salary, ethnicity, sexual information,
and trade union membership.
Given that multinational companies tend to centralize human resources information, the
data privacy directive hampers multinationals' ability to process personnel information. Indeed,
the rise of technological products like PeopleSoft increasingly tempts multinationals to transfer
employee information in ways that might violate the directive. Also, multinational companies
quite often store personnel information, company-wide, on a mainframe computer located at
headquarters. The issue becomes particularly acute for U.S.-based multinationals-both because
the directive has special restrictions on transferring personal information outside of the EU,S
and because the directive imposes restrictions that, because they have no U.S. counterparts,
run afoul of personnel systems designed in the U.S.

7. EU Directive 95/46/EC of the European Parliament and the Council of Oct. 24, 1995 on the Protection
of Individuals with Regard to the Processing of Personal Data and the Free Movement of Such Data [hereinafter
Data Privacy Directive]. As to how U.S.-based companies had not focused on the directive before 1998, see
Elizabeth Weise, EU Pnivacy Paradigm May Lock US. Firm Out, U.S.A. TODAY, Oct. 21, 1998, at 6D; Jennifer
is Issue as EU Law Takes Effect, WAu ST. J., Oct. 21, 1998; Edmund
L. Schenker & Julie Wolf, Data Privacy
L.Andrews, European Law Aims toPrw Privacy of Data, N.Y. TiMEs, Oct. 26, 1998, at AS.
accompanying notes 22-29. See genera/y Elizabeth Weise, EU Privacy ParadigmMay
8. See discussion infra
Lack US. Firms Out, U.S.A. TODAY, Oct. 21, 1988, at 6D.
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2. Wbat Does the EU Data Privacy Directive Require?
The EU data privacy directive requires each EU member state to pass a law to "protect the
fundamental rights and freedoms of natural persons, and in particular their right to privacy
with respect to the processing of personal data."' The directive defines "personal data" as
"any information relating to an identified or identifiable natural person," known as the "data
subject."' 0 The directive does not directly define "data subject," but, given the reach of the
law, in the employment context "data subject" would necessarily include all of a company's
employees physically in the EU-including U.S.-citizen expatriates on assignment in Europe.
(Whether the member state laws implementing the directive will try to cover European citizens
on expatriate assignment outside the EU is not dear.)
The directive aims itself at data "controllers"-legal entities such as employers that "alone
or joindy with others determin[e] the purposes and means of the processing of personal data." "
The directive requires each data controller to process personal data so as to ensure five "data
quality principles": (1)that personal data are processed "fairly and lawfully"; (2)that the data
are collected "for specified, explicit, and legitimate purposes and not further processed" so as
to violate these purposes; (3) that data are "adequate, relevant, and not excessive in relation
to" the purposes they are collected for; (4) that data are "accurate and, where necessary, kept
up-to-date," that "every reasonable step [is] taken to ensure" errors are "erased or rectified";
and (5)that data are "kept in a form which permits identification of data subjects for no longer
than is necessary for the purposes for which [the data] were collected or for which they are
further processed.'2
To process data under the directive, (1) the data subject must "unambiguously [have given]
his consent," or (2) processing the data must be "necessary for the performance of a contract
to which the data subject is a party," or (3) processing the data must be necessary to comply
with the controller's legal obligations, the data subject's "vital interest," a task in the public
interest, or to further "legitimate interests" of the controller not "overridden by the ...
fundamental rights and freedoms of the data subject ...""
The directive sets out special considerations for data regarding criminal convictions, and it
imposes especially strict conditions on processing certain sensitive data-data that "reveal[s]
racial or ethnic origin, political opinions, religious or philosophical beliefs, trade-union membership, [or] health or sex life."' 14 Sensitive data under this definition quite often appear in U.S.
personnel records, and therefore U.S.-based companies may have on file sensitive data about
European employees. Accordingly, U.S.-based multinationals need to review what data they
process regarding employees in Europe, and purge sensitive data not strictly necessary.
The data privacy directive requires giving data subjects access to data about themselves "at
reasonable intervals and without excessive delay or expense, ""and the directive requires allowing
the data subject to challenge or correct wrong information. 6 This requirement can, of course,
lead to disputes over what information is wrong, and two articles of the directive cover the

9.
10.
11.
12.
13.
14.
15.
16.

Data Privacy Directive, supra note 7, art. I.
Id. art. 2.

Id.
Id. art. 6.
Id.
Id.
Id art. 7.
See id. arts. 8.5 (criminal convictions) and 8.1 (sensitive data).
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data subject's right to object to data. 7 The directive also contains special provisions on data
collected from third parties."' And under the directive, a data controller must "implement
appropriate technical and organizational measures to protect personal data against accidental
or unlawful destruction or accidental loss, alteration, unauthorized disclosure, or access.""
The directive even envisions the trend toward contracting out personnel functions, as it
distinguishes controllers from processors who process data for controllers. 2" A "contract or
legal act ...in writing or other equivalent form" must bind a processor to a controller, to
ensure the processor complies with the law. 2
The directive requires each member state to empower a supervisory authority-a bureaucracy-to oversee and enforce that state's version of the law, and to ensure compliance. 2 A
victim of23a violation of a member state's data privacy laws has to have a right to sue for
damages.
3. How Does the Data Privacy Directive Affect MultinationalEmployers Based in the US.?
The EU, of course, has an interest in preventing U.S.- (and other non-EU-) based multinationals from transferring personal information to a headquarters outside of the EU, and thenonce the data is off EU soil-violating the personal privacy protections the directive worked
so hard to establish. Accordingly, an especially important piece of the directive for U.S.-based
employers of Europeans is its articles 25 and 26 on transfers of personal data outside of the
EU. Because articles 25 and 26 apply special conditions to data transfers outside the EU, any
personnel information on employees in Europe that is accessible from a stateside corporate
headquarters is now regulated.24 Even databases as mundane as worldwide company telephone
directories, therefore, are subject to the directive."
At first, U.S. employers may imagine that the directive will not mandate changes in how
they process data. After all, human resource professionals in many U.S. companies believe
their data systems are secure from hackers and fairly protect individuals. Some U.S. employers
encrypt personal data sent across the Adantic. Therefore (goes the thinking), the directive will
not require anything in those big U.S. companies that already have sophisticated data security
systems that respect individual rights.
Unfortunately, this thinking iswrong. Before assuming the directive will not mandate changes,
even U.S. companies that respect employee privacy and enforce good computer security need
to ask themselves seven questions: Do we give employees a private right of action to sue us

17. See id.
art. 12.

18. See id. arts. 14-15.
19. 1d
20. Id. art. 11.
21. Id. art. 17.1.
22. 1d arts.
17.2-17.3.
23. Seid.
24. See id. arts. 18, 20, 28.
25. The fact that EU data privacy regulation reaches beyond Europe's shores can seem an overreaching
extraterritorial application of an otherwise domestic law. Cynics see the extraterritorial reach of theEU data
privacy directive's artides 25 and 26 as revenge for the U.S. propensity to extend laws extraterritorially-U.S.
law examples include the Helms-Burton Law regarding Cuba, the statute that requires a license for "exporting"
technology, and the extraterritorial application of anti-discrimination in employment laws. Europeans respond,
however, that the overseas reach of the data privacy law is not inappropriate; the United States, they say, is
genuinely lax in protecting its own citizens' privacy. This deficiency, Europeans argue, cannot allow U.S.-based
multinational employers to invade the privacy of European workers-such as by selling their names to telemarketers.
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for breaches of privacy and errors in personal information? Do we religiously ddete all employee
information as soon as it becomes obsolete or is no longer needed? Do we ensure we collect
no employee data that are not strictly necessary? Do we give our employees a right of access
to information about themselves and a viable way to challenge it if it is wrong? Do we refrain
from all automated decision making (such as processing job applications and credit applications
by computer)? Do we tell employees what information about them we collect, and do we get
their consent to process it (the EU directive requires this under many but not all circumstances)?
And do we have written contracts (or equivalent protections) in place with our EU subsidiaries
which legally bind us to adhere to the EU directive's terms? Any U.S.-based company with
EU operations which cannot answer "yes" to all seven questions likely will have to make
changes to its human resources data practices.
The data privacy directive's extraterritorial provisions become an issue only when a controller
sends data from Europe to a third country that does not "ensur[e] an adequate level of protection,"
as "assessed in light of all the circumstances." 6 Some non-EU countries-such as Switzerland,
New Zealand, and Hong Kong--have data privacy laws similar to the EU's, so data transfers from
Europe to these nations are little problem.27 Originally, apparently, the EU commission optimistically assumed the existence of its directive would spur the United States to adopt a similar law,
so that U.S.-based multinationals would be able to transfer personal data from the EU freely. The
United States, though, has shrugged off the EU's nudge. By 1998, the commission acknowledged
the United States is unlikely to adopt a similar law; the commission only then began exploring
whether extra legal protections adopted by companies in the United States might adequately protect personal data sent from Europe to the United States.2"
Due to intra-EU turf battles between Brussels and the member states, in 1998 the commission
did not even see itself as empowered to negotiate with the U.S. Department of Commerce to
find a way individual U.S. companies could offer "an adequate level of protection" for European
personal data, given that the United States has no broad-based data protection law. Yet, while
not empowered to negotiate, the commission did enter into discussions with the U.S. Department
of Commerce and U.S. technology czar, Ira Magaziner, to work out a solution.
By September 1998, EU Ambassador to the U.S. Hugo Paeman was able to announce that
the EU states were on the road to accepting a "safe harbor" approach, by which non-EU-based
companies might be able to adopt an EU-approved policy which would authorize a U.S.
company to receive personal data from Europe.29 Alternately, Ambassador Paeman's remarks
indicated an openness toward the so-called contract approach, by which U.S. companies receiving
European personal data would contract with European entities to bind the U.S. company to
the terms of the directive (such a contract could, for example, be entered into between a U.S.
multinational and its European subsidiaries, or between a provider of outsourced personnel
services in the United States and its European client).
In 1998, a New Jersey-based organization called "Privacy & American Business, [an] activity
of the non-profit Center for Social & Legal Research" came out to champion the contract

26. Data Privacy Directive, supra note 7, arts. 22-23.
27. For a citation to summaries of these countries' national data privacy laws, see supra note 6.
28. See Data Protection and Privacy. Comments to the European-American Busirss Counct/, speech by John F.

Mogg,Director-General, DG XV, Mar. 18, 1998 (available on-line at < http://www.evrunion.org/news/speeches/
980318jm.htm >; Status
of US./EU Diusion of the Data Prmotion Dirctiv, speech by Hugo Paeman, EU
Ambassador to the U.S., Sept. 28, 1998 [hereinafter Paeman Speech].
29. Paeman Speech, supra note 28.
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3
approach, sponsoring workshops and programs aimed at drafting a model contract. ° One such
conference
called "HR
the
January
1999
program focused exclusively on employment issues:
Data and the European Privacy Directive: Meeting the Challenge in Global Organizations.""

4. What Is the Status of the Diredve's Implementation?
As a directive, the EU data privacy law for most purposes has "horizontal direct effect"
(Euro-speak for a Brussels law that empowers private parties to sue one another). 2 That is,
from the point of view of individuals and private employer companies, the directive has no
teeth until a member state implements it. And the member states have latitude to implement
the directive in varying ways-so that ultimately, for example, France's data privacy law (and
the bureaucracy set up under it) will likely look significantly different from, say, Germany's.
Consistent with the jurisprudence of the EU directive, each state will mold the data directive
into a national law which fits national models and which accounts for national concerns.
The text of the data directive passed in 1985 gave the member states until October 25,
1998 to pass and implement a data privacy law. Hence, October 1998 saw a flurry of publicity,
in Europe and in the United States, covering the roll-out of data privacy regulation in Europe. But
the member states have less-than-stellar records in implementing directives by their deadlines."
Beneficiaries of a directive in states with no timely implementing law (in this case, employees
whose personal data are misused after October 1998 in EU member states that had not passed
an implementing law) might have a technical legal claim against their employers based on the
supremacy of EU law. 4 But for most practical purposes, the data privacy directive does not
come into force in a member state until the member state implements it.
As of the October 1998 deadline, only four member states-Denmark, Greece, Spain, and
the United Kingdom-had implemented the directive.3 In late 1998, the Commission was
being patient with the eleven recalcitrant member states, allowing some time before bringing
proceedings for failure to implement the directive. Yet the member states' delay in implementing
the directive does not imply resistance: The mood in Europe (as opposed to in the United
30. Privacy & American Business [hereinafter P&AB], 2 University Plaza, Hackensak, NJ. 07601 U.S.A.,
phone (201) 996-1154; fax (201) 996-1183. See generafly P&AB (self-titled newsletter), and P&AB, Feb.-Mar.
1999, at 17 (Wher Dom U.S./EU Accommodation Lie?).
31. P&AB seminar, Teaneck, NJ., Jan. 21-22, 1999. For more on articles 25 and 26, see Working Party
on the Protection of Individuals with Regard to the Processing of Personal Data (EU Commission DG XV),

Working Document; Transfers of Personal Data to Third Countries: Applying Articles 25 and 26 of the EU
Data Protection Directive, DG XV D/5025/98 WP 12 (uly 24, 1998).
32. On "direct effect" and "direct applicability" generally (and the distinction between them), see generally
Lucia A. CmawL & XAVmR DESmaov, LAW oF BusIsESS IN Tm EuRaopw SiNGLsMARKtr §§ 3.04[41[b],
3.04(e] (1993) [hereinafter CAsswmu & DESmAmov] ("The Court of Justice has developed the principle that

provisions of a directive may require direct effect on the expiration of the period prescribed for implementation,
provided the directive fulfills the other criteria for direct effect ... ").
33. For examples of the member states' reluctance to implement certain directives on time, sw,e.g., G.
BEauNa, R. GoYEa., W. DAVEY & E. Fox, CASES AND MATERiALS ON Euao'ArN ComuuNrry LAw 182-92
(1993).
34. On the supremacy of EU law and private rights of action, see generaly CARswE. & DE SAusov, supra

note 32, at § 3.02[3].
35. See Greece Law No. 2472 of Apr. 9, 1997; Denmark Law No. 400 of June 26, 1998; Spain Royal
Decree No. 156/96 of Feb. 2, 1996; U.K. Data Protection Act (July 16, 1998) (the U.K. Act did not come into

force until 1999). Other states had pre-existing data privacy laws that protected data privacy but had not yet
been amended to conform to all the terms of the directive. Data protection laws pre-dating the directive existed,
at least, in France, Germany, and Ireland. An examination of the terms of member state law is beyond the scope

of this article. As to researching member state law, see infra citation at text accompanying note 36.
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States) was by no means antagonistic to the directive's principles. By 1999, the member states
were scrambling to pass implementing laws. Relieving some of the pressure, Brussels informally
suspended enforcement of the directive as it worked with the U.S. Department of Commerce
on the self-regulatory safe harbor approach for cross-border data transfers. 6
The lesson for U.S.-based employers of Europeans is that while the data privacy directive
sets out a blueprint for designing a single EU-wide data processing system, operations in specific
EU member states need to adhere to that state's implementing law on data privacy. Indeed,
the member state ministers responsible for data privacy concerns have shown substantial independence from Brussels-notably on their refusal to allow the EU to negotiate a safe harbor on
their behalf with the United States. As a starting point in researching individual data privacy
laws in the member states (and, indeed, in non-EU countries as well), a website exists that
summarizes these laws: Privacy Exchange.org (available through www.pandab.org).
B.

EmPLOYMENT LAW DEwLoPMaErs ARISING FROM DnucroaTE GENERAL V

As is discussed above, the most significant European-level employment issue to arise in 1998
is the data privacy directive which, although especially important to multinational human
resources, arises from DG XV, not from the EU social/employment law agency, DG V." In
1998, while Europe concerned itself with macroeconomic strategies to alleviate unemployment, 3 only a handful of significant developments issued under the law of DG V.
1. Maternity Leave
A 1992 directive harmonizes maternity leave law among the member states and requires
that member states ensure employers give women at least fourteen weeks paid leave." An
October 1998 EU Court ofJustice decision, the first decision to interpret the directive, examined
specific aspects of the U.K.'s implementing law, finding some technical features of the law
inconsistent with the directive.'
2. Sex Discrimination
In a brief but perhaps significant decision, an EU court ruled that the EU prohibition against
sex discrimination 4 extends beyond discriminatory discharges and includes other discriminatory
actions (specifically, refusal to provide job references). 42 The case also establishes the proposition
that retaliatory action for bringing a sex discrimination claim is itself illegal sex discrimination.
3. Transfers of Undertaking/Acquired Rights
One of the most significant DG V social/employment laws is the so-called "acquired rights"
or "transfers of undertakings" directive of 1977. 44 This law is credited with protecting the
rights of workers whose employer is sold to a transferee employer. However, the original 1977
36. See Struggl Coninues witb EU Personal DataProteajion Directive, EURO-WATcH, Jan. 1S, 1999, at 1.
37. See supra text accompanying notes 7-8.
38. On 1998's focus on unemployment, see generally Job Creating Initiative Skirt Round Europe's Labor
Riidities, EURO-WATCH, Nov. 15, 1998, at 3.
39. Council Directive 92/85/EEC, 1992 O.J. (L 348) 1.
40. Boyle v. Equal Opportunity Comm'n, 1998 E.C.J. Case C-411/96.
41. Council Directive 76/207/EEC, 1976 O.J. (L 039) 40.
42. Coote v. Granada Hospitality Ltd., 1998 E.C.J. Case C-185/97.
43. Id.
44. Council Directive 77/187/EC, 1977 O.J. (L 061) 26.
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directive was long seen as inflexible as to transfers in bankruptcy, and a fear existed that
multinational companies might evade some of the directive's requirements by physically making
decisions outside of the EU state that employed affected workers.
In an effort to plug these loopholes, in 1998 the EU passed an amended directive. 4 The
amendment also aims to clarify the terms "undertaking" and "transfer," to include part-time
and temporary workers in the definition of "employee," to increase the directive's flexibility
in the bankruptcy context, to extend the directive into the public sector, and to make certain
other changes.' The EU social community, however, saw the directive as having been substantially watered down in the political process.4 7 By U.S. standards, the EU transfer of undertakings
rules have
been strict since 1976, but the newly-amended directive isnot likely to be a significant
48
change.
4. Worker Comultation
The EU has long had a goal of guaranteeing a right to worker consultation (and sometimes
participation) on management issues; the EU has wrestled with this topic from the aborted
Vredeling Directive of the 1960s to the 1994 Works Council Directive. All these measures
have aimed to empower workers beyond what is typical in the U.S. 4
While an EU directive on "works-councils" offers wide-ranging worker consultation and
participation rights for workers in large cross-border multinationals companies, in 1998 the
EU commission proposed a directive that would require smaller employers (those with fifty
or more employees) to grant worker consultation rights.'0 The new proposal would require
covered employers to inform workers on their employers' economic and financial situation,
prospects for the development of employment, and decisions likely to lead to changes in the
workplace." Notably, the directive stops short of requiring worker participation.
II. East European Update: Discrimination Against the Roma and Implications for
European Union Membership
East European countries are encountering wide-ranging employment problems as they struggle
to establish stable economies. A brief summary cannot begin to communicate effectively either
the scale or pace of recent developments. Rather than merely list recent events, it will be more
informative, or at least more interesting, if this review focuses on a single concern that received
attention in 1998.

45. Council Directive 98/50/EC, 1998 Oj. (L 201) 88.
46. Id.
47. See, e.g., Better Business Tramfers?, Bus. Eus., Sept. 9, 1998 ("It could have been much worse.

If

the Commission's original proposal had been adopted, industry would have faced much greater legal uncertainty.").
48. As to the specific issue of transfers in the insolvency context, an important 1998 Court ofJustice decision
held that a "voluntary liquidation," unlike involuntary bankruptcies, does not relieve an employer from transfer
of undertakings obligations. Europieces SA v. Sanders, 1998 E.CJ. Case C-399/96.
49. For a brief history of worker consultation and participation in the EU, with citations to the Vredeling

Directive, the Works Council Directive, and other sources, see generally Donald C.Dowling, Jr., From the Social
Charterto the Social Action Program 1995-199 7:European Union Emplopknns Law Comes Alive, 29 CoNEL. INTr'L
.J.
43, 73-74 (1996).

50. Proposal for aCouncil Directive Establishing aGeneral Framework for Informing and Consulting Employees in the European Community, COM/98/0612 final, 1999 OJ. (C 2) 3.
51. Id.
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Roma (gypsies)" continue to suffer widespread discrimination impacting, among other areas,
employment. Employment discrimination has obvious implications for East European emerging
economies, which need to use all their resources (including potential workers) as efficiently as
possible. Discrimination against the Roma, however, is only creating escalating conflicts within
East European countries. This past year the European Union (EU), which previously established
accession criteria for ten East and Central European candidate countries, expressed increased
concern regarding the candidates' failure to alleviate discrimination against the Roma.
In June 1993, the Copenhagen European Council" established European Union accession
criteria. 54 An applicant country must have stable institutions that guarantee democracy, the
rule of law, human rights, and respect for the protection of minorities; as well as a functioning
market economy competitive within the EU and the ability to assume EU political, economic,
and monetary obligations."
The plight of the Roma in particular is receiving significant EU attention. The Czech Helsinki
Committee's' 6 April 1998 report, for instance, concluded that the Czech Republic is violating
the International Convention on Elimination of All Forms of Racial Discrimination. The report
attributed the alarming Romany unemployment rate (estimated at 70-80 percent) to poor
education and employment discrimination. "As part of itsJuly 1997 Agenda 2000, the European
Commission issued "Commission Opinions" concerning the ten candidate countries' applications for EU membership. The Commission Opinion on Romania, for example, stated that
the Roma, who at 1-1.5 million are a significant percentage of the population, are frequent
discrimination victims. In March 1998, Accession Partnerships (AP) were presented to the
candidate countries. The Bulgarian, Czech Republic, Hungarian, and Romanian APs singled
out Roma integration as a medium-term priority.
On November 4, 1998, the Directorate General IA, a department of the European Commission, published "Regular Report[s]" on applicant countries' "Progress Towards Acces-

52. It is generally believed that the Roma first emigrated from Hindustan about 1000 A.D. and that they
began migratingto Eastern Europe in the 1300s. See Roma (Gypsy) Ori nsand Histry <http://www.romani.org/
local/romhist.html>. In its Recommendation 1203 (1993) on Gypsies in Europe, the Council of Europe noted
that the Roma have suffered "outbursts of racial and social hatred" throughout the ages. Council of Europe
Recommendation No. 1203, at App. 1(Feb. 1993). The Recommendation adds that these outbursts are occurring
more frequently and that strained community relations have contributed to deplorable living conditions. The
term "Gypsy" was first used to describe the Roma based on the belief that the Roma came from Egypt. The
Council of Europe has approved the use of the term "Roma (Gypsies)" in its official documents. Towards a

Tolerant Europe: The Contribution of Roma (Gypsies) Council of Europe Recommendation No. 11 (June 1995).
53. The term "European Council" is used to describe summit meetings of the heads ofstate and governments.
The European Council, which meets twice a year, formulates European Union policy and determines guidelines.

The Council of Ministers, in comparison, consists of one minister from each member state and enacts European
Union legislation based on European Commission proposals. The ministers who serve, however, change depending
upon the matters at hand. Labor ministers, for instance, serve when employment issues are the scheduled topic.

54. The ten European Union applicant countries are Bulgaria, the Czech Republic, Estonia, Hungary, Latvia,
Lithuania, Poland, Romania, Slovakia, and Slovenia.
55. See Agnda 2000: ForaStronger and WderEurope,European Union Commission (July 16, 1997) <http://
www.europa.eu.in/comm/dgi a/enlargelagenda2OOOen/agenda.htm >.
56. The Czech Helsinki Committee, a member of the International Helsinki Federation, is a nonprofit,
non-governmental organization. It monitors the implementation of international human rights standards and
practices in the Czech Republic. The Committee provides free legal assistance to individuals whose rights have
been violated, especially discrimination victims, and conducts human rights education programs. Czech Helsinki
Committee (last modified Feb. 24, 1999), <http://www.hdcom.cz/index-en.htm>.
57. Gamennt Soft on Raiss: Hehinki Comnnwi, CZECH News AGENcY, April 22, 1998, availabk in 1998
WL 10125407.
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sion,"' in other words, updates. Because Roma employment discrimination is widespread,
and because confronting and reducing discrimination is a criterion for EU membership, it is
important to track an applicant country's reported progress towards eliminating discrimination
against the Roma. This is particularly true for Bulgaria, Hungary, Romania, Slovakia, and the
Czech Republic. These five applicants for EU membership have the largest proportions of
Roma and have received most of the EU funds dedicated to support and improve Romany
educational and employment opportunities."'
The individual applicant regular reports are introduced by a single composite report. The
composite report condudes that the Roma situation continues to be problematic and that the
candidate countries have made little progress.' ° The composite report states that, regarding the
Roma, "very little has been accomplished in the past eighteen months although further efforts
are still needed in this area," and that "the problem of minorities continues to raise concerns
in the perspective of enlargement."'"
The updates for Bulgaria, the Czech Republic, Hungary, Romania, and Slovakia are each
about fifty pages long and reveal more specific concerns. The Regular Report from the Commission on Romania's Progress Towards Accession, for instance, asserts that "[d]iscrimination
against the large Roma minority in Romania remains widespread" and that "social and economic
integration of Roma requires substantial additional efforts."" 2 The Hungarian Report similarly
notes that "[t]he Roma are not always granted equal treatment" and that, although the government adopted a comprehensive Roma Action Program in July 1997, only limited funds are
available. 3 The Commission Report on Bulgaria observes that there have been only slight
improvements concerning minority rights and that the Roma "continue to be discriminated
against in all spheres of social life (... employment...)."" The report adds that the Bulgarian
National Council for Ethnic and Demographic Affairs (established December 1997) identified
the Roma situation as one of the most urgent problems."5
The Directorate General appears particularly distressed about the Roma situation in the
Czech Republic. The Committee Report on the Czech Republic declares that "[wihile the
situation of other minorities continued to be satisfactory, the situation of the Roma has not
really improved since July 1997, despite increased attention to the problem from the previous
government."" In October 1997, the Czech government adopted an action plan that focused
on the high Romany unemployment (cited as 70 to 90 percent) and the lack of education
among the Roma. Yet the Directorate General's Report states that "many of the envisaged
58. Report on progress towards axaeion by eacb of the candidate countries, Directorate General IA, European
Commission, Nov. 4, 1998, <http://www.europa.eu.int/comm/dgla/enlarge/report-l l_98_en/index.htm >.
59. EU/Cmtraland East Europe: European Union Supportfor Roma Popk in CEECS, EURO-EAST, July 28,
1998, avai/ab/e in 1998 WL 9410317.
60. Composite Paper-Reports from the Commission on progress towards accession by each of the candidate
countries, Directorate General 1A, European Commission COM/98/0712 final.
61. Id § II. Progress by the Countries of Central and Eastern Europe in Meeting Membership Criteria, §
If(l) Political Criteria.
62. Regular Report from the Commission on Romania's Progress Towards Accession, § 1.2 Human Rights
and Protection of Minorities, Directorate General IA, European Commission COM/98/0702 final.
63. Regular Report from the Commission on Hungary's Progress Towards Accession, § 1.2 Human Rights
and Protection of Minorities, Directorate General IA, European Commission, COM/98/0700 final.
64. Regular Report from the Commission on Bulgaria's Progress Towards Accession, § 1.2 Human Rights
and Protection of Minorities, Directorate General IA, European Commission COM/98/0707 final.
65. Id
66. Regular Report from the Commission on the Czech Republic's Progress Towards Accession, § 1.2 Human
Rights and Protection of Minorities, Directorate General IA, European Commission COM/98/0708 final.
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measures have not been fully implemented, while others have been postponed."'" The Czech
government, however, is attempting to make improvements and in March 1998 adopted measures prohibiting dissemination of extremist ideologies. The report adds that, nonetheless, local
officials have contributed to the problem by suggesting that "problem citizens" be removed
from city centers. Additionally, some cities have proposed segregation plans.6 As a result of
the severe conditions, 1998 witnessed increased and highly publicized Romany emigration to
Canada and the United Kingdom.
Slovakia is the last of the five applicant countries with the proportionately largest Roma
populations. The Commission Report on Slovakia explains that there has been no significant
change in the protection of minorities. Although the Directorate General's criticism focuses
on the failure to enact legislation regulating the use of minority languages, and cites examples of
education discrimination, these forms of discrimination have direct employment implications.'
Human rights and the protection of minorities is only one of the concerns expressed by the
1993 Copenhagen European Council. But when Gerhard Schroeder became the new German
chancellor this past fall, it meant that thirteen of the fifteen EU member states now have
government majorities or coalitions expected to be sympathetic to liberal social agendas. In
1999, member states' governments may find themselves preoccupied with structural reform
efforts to make the Maastricht Treaty more attractive to EU voters, busily working to ensure
the success of the EURO, and without the time or energy to draft and enact significant new
EU social legislation.7° These particular governments, however, may be inclined to look closely at
the East European EU applicants' (at best) mixed success at eliminating all forms ofdiscrimination,
including employment discrimination, against the Roma.
Are the European Union member states sufficiently concerned about Roma discrimination
that they will reject EU applicants based on a failure to see concrete improvement? That result
is unlikely. If, however, the member states find themselves struggling with internal issues, or
becoming increasingly concerned about trying to integrate lesser developed economies, the
current governments may highlight the applicants' failure to address discrimination more successfully as one of the reasons to delay accession.
III. China: Employment Law Developments in 1998
In 1998 there were a number ofsignificant changes to China's labor standards and labor-related
regulatory system. As China continues to reform its economy-as well as its legal systemthe country has experienced a dramatic increase in both unemployment and labor disputes.
In response, the government has shifted the burdens of employment benefits, pensions, unemployment insurance, and re-employment to the private sector.
A.

INSTITUTIONAL REFORM

In March 1998, the 9th National People's Congress (NPQ of the People's Republic of
China announced an institutional reorganization of the various ministries, reducing the total

67. Id.
68. Id.

69. See Regular Report from the Commission on Slovakia's Progress Towards Accession, § 1.2 Human
Rights and Protection of Minorities, Directorate General IA, European Commission COM/98/0703 final.
70. See Gilbert R. & Heenan R., Memorandum to Memben ofth Commiue on IntrnationalLaborLaw, 1998
A.B.A. Sac. LAB.& EmpoymENT L.
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number from forty to twenty-nine.7" The NPC retained twenty-seven of the original ministries
and added two new ministries. The purpose of the reforms is to improve efficiency, streamline
the massive government bureaucracy, separate the government from economic enterprise administration, reduce the scope of corruption, and reduce the civil service." Those ministries most
affected are those focused on industry-specific areas such as coal, internal trade, and chemicals.
The reform plan also calls for privatization of certain ministry-owned enterprises.
With respect to labor matters, the Ministry of Labor and Social Security (MOLSS) replaces
the Ministry of Labor, the Ministry of Personnel, the Ministry of Civil Affairs, and the medical
insurance functions of the Ministry of Health. The State Council is responsible for carrying
out the reorganization plan at the national level. Although the organizational structure of the
local congresses mirrors the government structure, it is unclear as to whether the provincial
governments will adopt the reforms initiated by the NPC in March 1998.
The reorganization process has led to confusion concerning the agencies responsible for labor
matters and jurisdictional conflicts over certain issues. Although the reorganization process has
been anticipated to result in lax enforcement of labor law violations, the MOLSS has been
aggressive in its efforts to develop a regulatory framework to meet the institutional and economic
changes affecting the country in 1998.
B.

INCRzASE IN LABOR DispurEs

The MOLSS issued an internal report in August of 1998 stating that there had been a
significant increase in employment disputes over the past three years which peaked in 1997
at 71,254 disputes." This was an increase of fifty-five percent over 1996. These cases involved
both foreign and domestic employers.
The MOLSS report found that employees who initiated arbitration were victorious fifty-six
percent of the time while employers prevailed a mere sixteen percent of the time. The balance
of the cases were resolved through mediation74 or, in four percent of the cases, proceeded to
the people's court for a resolution. The report also found that employment related disputes
involving foreign companies increased by 131 percent between 1996 to 1997. The MOLSS
survey further noted that forty-seven percent of the cases involved wage and hour issues, 26.2
percent of the cases concerned issues arising under employment contract terms, and 16.8 percent
involved retirement and pension benefits.
Chinese attorneys are increasingly taking a much bolder approach to employment litigation
against foreign parties. In a case filed in the Guangzhou Yuexiu People's Court, a former
employee of Procter & Gamble (P&G) sued P&G China and his supervisor for defamation,
invasion of privacy, and "spiritual torture" seeking compensatory damages in the sum of RMB
71. See generally Harpole, New Govermental Sructure Emerges from Nintb NationalPeople's Congress Session,
9 CHINA LAW NEws 1, Mar. 26, 1998, available in LEXIS, News Library; Restructuring Cbina's Govemmmnt

Reim of Reforna, EIU Business Asia, Apr. 6, 1998, available in LEXIS, News Library. For a chart outlining the
government reorganization, see China Information Services LLC's web site China in the World Prm Daily Briefing
< http://www.chinaonline.com >.
72. Since 1979, the number of civil servants in China had grown by 82.3%, while the size of the population

only increased by 27.1%. The reforms call for eliminating approximately 4 million government jobs. See Domesti
News Emnomic Plans, CHINA EcON. Rzv. Apr. 23, 1998, available in LEXIS, News Library.
73. For an analysis of the MOLSS report, see Wan & Dom, Labor Die Continue to Rise, CHINA LAW
UPDATE 7 (Sept. 25, 1998).
74. In 1998, China had 1.57 million mediators and 17,000 arbitrators that worked with 270,000 mediation
committees and 3,159 arbitration committees across the nation. See Labour Disputes Increase, Cause Concern, CHINA

DAI.Y, Mar. 7, 1998, available in LEXIS, News Library, Chidly File.
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400,000 (U.S. $48,193). Plaintiff daimed that P&G took possession of his work computer and
disdosed personal and private information to the public. P&G admitted that it took possession of
the plaintiff's computer, which is company property, when plaintiff advised the company that
he was leaving P&G to work for another company. P&G confiscated the computer to protect
the company's business secrets. The outcome of the case is left for observation."
C.

UNEMPLOYMENT REGULATIONS

In June of 1998, the State Council adopted new unemployment regulations to soften the
impact of job cuts resulting from the ongoing government institutional reform and the move
toward more efficiency in state-owned enterprises (SOEs). As SOEs struggle to meet the government's demand to dismantle the cradle to grave system, they have been forced to lay-off a
significant percentage oftheir workforce. 6 Although the SOE Reduction in Workforce Regulations are specifically directed to state-owned enterprises, the regulations have application to
foreign-invested enterprises (FIE) in a number of situations.
In the event that either the husband or wife of a FIE-employee is laid-off at a SOE, a FIE
is prohibited from terminating the employment relationship of its own employee. FIEs are
thus required to lay-off employees on a case-by-case basis taking into account the individual
employee's personal situation. The regulations ensure that the wage earners in a family unit
are not rendered unemployed simultaneously and are designed to guarantee the basic living
needs of employees and their families terminated as a result of a reduction in workforce.
The SOE Reduction in Workforce Regulations also require that all enterprises, induding
FIEs, must maintain a system of unemployment insurance contributions. Specifically, the new
standards require that unemployment insurance contributions be increased nationwide from
one percent to three percent. Previously, employers were only required to contribute a total
of one percent of the enterprise's entire payroll amount, and the employees made no contribution
whatsoever. Now, the new regulations require that employees and employers contribute one
percent and two percent, respectively. The effective date of this requirement, although set for
June 1998, is actually determined by the local and provincial labor departments.
D.

MEDICAL INSURANCE REF ORM

Under China's old planned economy system, the government developed a free medical care
system under which the government and enterprises paid for state employees' medical treatment.
Since the early 1990s, some regions of China have established a shared payment system which
requires contributions from both individuals and employers. In December of 1998, the MOLSS
adopted rules that require medical insurance contributions from both individuals and enterprises." All employees are required to pay two percent of their standard wages toward medical
insurance. Employers are required to pool funds to pay for certain medical expenses. The
government regulations also encourage employers to obtain supplemental insurance from private

75. See Loal Employee Sues Pd in Privacy Case, CHINA DAILY, June 11, 1998, availabk in LEXIS, News
Library, Chidly File.
76. See Notice Regarding the Methods for Effectively Protecting the Livelihood and Re-employment of
Redundant Employees of State-Owned Enterprises (promulgated by the State Council on June 28, 1998), rep inud
in China Labor & Social Security Law-Essential Facts Explained 28-005.
77. Se Medical Insuranc System Gets Makeover, CHINA DAILY, Dec. 12, 1998, availabk in LEXIS, News
Library, Chidly File.
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insurance carriers. Finally, the government is in the process of revamping the country's entire
pension system."
IV. Child Labor and International Trade
A. 1998 DVsEoPo

rnrs

In 1998, child labor was on both the public and private sector agenda. Fueled by publicity
regarding child labor, companies have instituted codes of conduct prohibiting the use of child
labor to produce their products. Various initiatives to label products as child-labor-free have
also developed. Despite ongoing efforts by the United States and other countries to convince the
World Trade Organization (WTO) to use its authority to improve worldwide labor standards, in
1998 the WTO continued to defer to the International Labor Organization (ILO) on such
matters. The ILO has focused its attention on meeting the WTO's challenge, concentrating
on labor standard issues, including child labor. In June 1998, delegates to the International
Labor Conference adopted the ILO Declarationon FundamentalPrinipks and Rights at Work,
which commits ILO member countries to respect four principles based on seven ILO Conventions, including "the effective abolition of child labor."' 9 The ILO has placed a convention
and recommendations regarding child labor on its agenda for 1999.
B.

BACKGROUND

Almost every country, through domestic or international law, prohibits children from performing work that interferes with their educational, physical, mental, and moral development. 0
Nevertheless, according to the U.S. Department of Labor (DOL), approximately 250 million
children worldwide work illegally. 1 Like other labor standards issues, child labor raises complicated problems in the international arena. Many industrialized countries, such as the United
States, prefer to use the force of international trade to prohibit the use of child labor. 2 Other
countries, particularly lesser developed countries (LDCs), have resisted the idea that international
trade and labor standards should be linked. 3 Events over the last few years indicate that the
latter view is prevailing, as the WTO has declined to include a "social clause" in its agreements
and has deferred to the ILO as the appropriate body to address labor standards. The ILO, in
turn, has agreed that trade sanctions are not the appropriate means of enforcing international
labor standards.
A frequent complaint about international law is that it is toothless, bringing only moral
persuasion to bear on global problems. The WTO arguably has more power than most international institutions because of its authority over world trade. Therefore, some countries and
78. See generaily Harpole, PRCPensionFundReforms: The PatbtoUniformity, 6 CHINA LAW NEWS 1,Dec. 1997
(analyzing State Council decision on pension fund matters including employee contribution, ratio of contributions,
management of pension funds, and specific procedures for FIEs). The PRC is also likely to revamp its entire
social insurance and welfare program for a social security system that is workable in a market-oriented system.
See Socia Saurity Strewed, CHINA DAy,June 24, 1998, available inLEXIS, News Library, Chidly File.
79. ILO Declaration
on FundamentalPrincips and Rights at Work, Int'l Lab. Conference, 86th Sess. Uune
1998) available t <http://www.ilo.org/public/engish/IOilc8ilc86/com-dtxt.htm> [hereinafter ILO Deelaration].
80. International Labour Office, World of Work, Vol. 16, June/July 1996.
81. Harvetta Asamoah et al., InternationalLegal Developments in Review: InternationalHuman Rights, 32 brr'L
LAw. 559 (1998).
82. See, e.g., Elisabeth Cappuyns, Linking Labor Standards and Trade Santiom: An Analysis of Their Current
Relationship, 36 COLUM. J.TRANSNAT'L L. 659 (1998).

83. See, e.g., id
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organizations have called upon the WTO to use its power in support of social issues such as
labor standards and the environment. Over the next few years, efforts by the ILO, certain
non-governmental organizations, and certain governmental bodies such as the DOL to publicize
child labor may demonstrate the power of moral influence to shape labor standards. In addition
certain private initiatives may provide insight into the international effectiveness of moral
persuasion.
C. LINKING LABOR STANDARDS AND INTERNATIONAL TRADE

Linking labor standards and international trade is often proposed as a means of enforcing
labor standards internationally. Countries have used trade sanctions to express their disapproval
of human rights abuses by other countries and to force compliance with certain standards. In
January 1999, U.S. Senator Tom Harkin of Iowa introduced a bill to amend the Tariff Act
of 1930 to prohibit the import of goods produced by child labor. The amendment would
define the term "forced labor or/and indentured labor" to indude specifically "forced or
indentured child labor."
WTO agreements, however, discourage member countries from imposing sanctions on other
member countries in response to disputes over labor standards. Some countries, particularly
industrialized nations, have called for the WTO to become involved in the enforcement of
labor standards. In favor of linking trade and labor standards opposing child labor, some countries
have argued not only that child labor is morally wrong, but also that use of child labor creates
an unfair advantage in favor of those countries that do not enforce child labor laws." Because
child labor is cheap, employers who use child labor can manufacture products at less expense
and can undersell manufacturers in countries that enforce child labor laws." t
On the other hand, many countries have strongly opposed linking trade and child labor
standards for various reasons. 6 Trade sanctions allegedly based on labor standards may actually
be protectionist measures dressed up as human rights initiatives. LDCs complain that they
would be unable to compete with developed nations if forced to adhere to the same labor
standards and that the industrialized nations are trying to undermine the comparative advantages
of LDCs whose wage standards are lower." They argue that higher labor standards would
limit the available labor and increase the cost of production, ultimatdy threatening emerging
businesses' existence. Further, linking trade and labor standards often smacks ofwestern paternalism. Finally, it is questionable whether a blanket prohibition of child labor would actually help
children in countries that do not have the educational, economic, or social services systems
necessary to care for those children.
D.

WoI.

TRADE ORGANIZATION

The subject of linking labor standards and international trade continues to be a subject for
consideration by the WTO. The General Agreement on Tariffs and Trade (GATI) was instituted in 1948 to govern trade between member nations, who must negotiate the reduction

84. See, e.g., id.
85. See, e.g., id.
86. See Arthur E. Appleton, Telecommuncations Trade: Reacb Out and Toub Someone?, 19 U. PA. J. INT'L
ECON. L. 209 (1998).

87. See World Trade Organization, Labor Standards: Not on the Agenda, (visited Mar. 11, 1999) <http://
www.wto.org/about/beyond7.htm >; Cappuyns, supra note 82.
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of discriminatory trade practices and treat products imported from other member nations as
favorably as domestically produced items. Member nations held seven rounds of negotiations
to reduce tariff bindings and address non-tariff barriers to trade. During the 1994 Uruguay Round
Negotiations, member nations created the WTO Agreement. The WTO is "an institutional and
procedural framework which coordinates economic relations between its member states" and
provides a dispute resolution mechanism."6
Whether the WTO should address social issues that relate to international trade, including
child labor, has been actively debated. Although some parties have argued that the GATT
already provides a mechanism for countries to link trade and labor standards, such arguments
would be unlikely to prevail in dispute resolution, particularly considering that the members
have specifically refused to include a "social clause" in the agreement. Arguably, the Preamble to the GATT indicates that labor standards have a place within the structure of the
agreement, as the goals of the agreement include ensuring full employment and raising the
standard of living."' Article XX of the GATT specifies circumstances justifying a member
nation's violation of its GATT obligations, "[slubject to the requirement that such measures
are not applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised restriction
on international trade .
0..",0
Article XX specifically addresses one labor standards issue
by allowing members to adopt measures "relating to the products of prison labour." ' ,
However, although it allows countries to adopt measures "necessary to protect public
morals" (XX(a)) and "necessary to protect human, animal or plant life or health," (XX(b)),
article XX does not address child labor.' Attempts to include a "social clause" linking
labor standards with international trade in GATT and WTO agreements have failed. During
the 1994 Uruguay Round Negotiations of the GATT,a provision prohibiting use of child
labor failed to pass. During the first Ministerial Conferences of the WTO in Singapore in
December 1996, the agenda did not include labor standards. Nevertheless, the "social
clause" issue was certainly present at the conference. The WTO addressed the question
of labor standards, shifting responsibility to the ILO, in its Declaration on "Core Labour
Standards":
We renew our commitment to the observances of internationally recognized core labor standards.
The International Labour Organization (ILO) isthe competent body to set and deal with these
standards, and we affirm our support for its work in promoting them. We believe that economic
growth and development fostered by increased trade and further trade liberalization contribute
to the promotion of these standards. We reject the use of labour standards for protectionist purposes,
and agree that the comparative advantage of countries, particularly low-wage developing countries,

88. See Christoph T. Fedderson, Focsing on Substantive Law in Inte"nationi Economic Reldmi: The Public
Morals of GATT' Artick XX(a) and "Conmtiona" Rul of Inerpration,7
(1998).

MINN.

J.GLoBAL TRADE 75, 81

89. SeeCappuyns, supra note 82, at 665.
90. Final Act Embodying the Results of the Uruguary Round of Multilateral Trade Negotiations, Apr. 15,

1994, in The Results of the Uruguary Round of Multilateral Trade Negotiations: The Legal Texts (1994), art.
XX.
91. Ild
art. XX(e).
92. la art. XX(a), (b). For a detailed discussion of the interpretation of the "public morals" clause of article
XX, see Fedderson, supranote 88. Article XX(b) has been the subject of disputes relating to environmental issues.
See United Staus-Rstrictions on Imports
of Tuna, reprinted in 333 I.L.M. 839, 890-98 (1994).
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must in no way be put into question. In this regard, we note that the WTO and ILO Secretariats
will continue their existing collaboration.3
The 1996 Declaration has not signified the end of the discussion on labor standards in
the WTO. In 1998, the United States called for a labor standards work group within the
WTO; 9'4 and WTO Director-General Renato Ruggiero has continued to address the WTO's
approach to labor standards issues in speeches. 9" However, the declaration does note the
direction in which efforts to eliminate child labor should be channeled. It is dear that the
WTO does not want to be regarded as indifferent to labor standards issues but that it stands
by its commitment to internationally recognized labor standards and its support for the
ILO as the appropriate institution to address labor standards. Further, the WTO continues
to assert that, as it helps countries' economies to improve, trade liberalization will help to
improve labor standards.
E.

INTERNATIONAL LABOR ORGANIZATION

As discussed above, at the 1996 Ministerial Conference in Singapore, the WTO looked to
the ILO as the international body governing labor standards. The ILO was specifically created
to address international labor standards. In 1994, the Director General to the 1994 International
Labor Conference requested a discussion of the ILO's role in linking international trade and
labor standards, resulting in the Working Party on the Social Dimensions of the Liberalization
of International Trade in June 1994. The working party concluded that: (1) a lack of consensus
exists regarding linking international labor standards and trade sanctions; (2) the recognition
of the significance of fundamental human rights in relation to trade has grown; and (3) the
recognition of a positive link between trade and social welfare has increased, indicating that
trade liberalization leads to social progress. 9 These conclusions appear to support the WTO's
1996 Declaration.
In the wake of the WTO Ministerial Conference, the ILO has forged ahead with initiatives
to improve labor standards without linking them directly with trade. Rather, the ILO has
expressed support for the idea that free trade will improve labor standards. In June 1998,
delegates to the International Labor Conference adopted the ILO Declaration on Fundamental
Principks and Rights at Work." The declaration commits ILO member countries to respect

93. World Trade Organization, SingaporeMinisterialDeclaration art. 4, Dec. 13, 1996. Interestingly, despite
this nod to the ILO, the WTO also slighted the ILO. ILO Director-General Michel Hansenne was invited to
speak at the conference but was not, in the end, allowed to speak because of LDC's objections. SeeCappuyns,
supra note 82, at 675.
94. ILO Facus. US. Delegates to ILO Conference Have High Expetationsfor New Declaration,Vol. 11, Summer/
Fall 1998 (visited Mar. 11, 1999) <http://www.usa.ilo.orgtnews/focus/982/artlc.html>.
95. See, e.g., Renato Ruggiero, Speecb to the University of TriesteMB-School ofManagnent, Sept. 22, 1998
(visited Mar. 1I, 1999) <http://www.wto.org/wto/speeches/trieste.htm>; Renato Ruggiero, The Future of the
World Trading System, Address to the Institute for International Economics Conference, Washington D.C., Apr.
15, 1998 (visited Mar. 11, 1999) < http://www.wto.orglwto/speeches/bergen.htm >; Renato Ruggiero, The Next
50 Yeass. Challenges andOpponunitiesforthe MultilateralTradingSystem, Address to the Friedrich-Ebert-Foundation,
Hamburg, June 11, 1998 (visited Mar. 11, 1999) <http://www.wto.org/wto/speeches/hamburg.htm>; Renato
Ruggiero, A Global System for the Next Fitly Years, Address to the Royal Institute of International Affairs at
Chatham House, London, Oct. 30, 1998 (visited Mar. 11, 1999) <http://www.wto.org/wto/speeches/
chat.htm >.
96. See Cappuyns, supra note 82, at 681.
97. ILO Declaration,supra note 79.
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four principles based on seven ILO Conventions, including "the effective abolition of child
labor" (ILO Convention 138).98 The declaration also "stresses that labour standards should
not be used for protectionist trade purposes, and that nothing in this Declaration and its
follow-up shall be invoked or otherwise used for such purposes; in addition, the comparative
advantage of any country should in no way be called into question by this Declaration and
its follow-up."" The annex to the declaration establishes monitoring procedures to encourage
adherence to the principles the declaration espouses." ° The ILO will publish annually the
findings of a survey on implementation of the principles by countries that have not ratified
the related convention."° ! Nations that have ratified the convention will be exempt from reporting because they are subject to review under the ILO's ordinary complaint procedure." 2
The ILO will also publish an annual report regarding one of the four categories of the four
principles under the declaration. 3 These reporting and monitoring procedures are essentially
efforts at moral persuasion based on the idea that publicity will encourage countries to improve
their labor conditions.
In addition to adopting the declaration, the ILO paid particular attention to child labor
during the International Labor Conference. After discussions regarding a new convention and
recommendations concerning child labor, the conference adopted a resolution to place the
convention and recommendations on the agenda for its next session in June 1999. 04 The
Committee on Child Labour urged the conference to adopt new standards on the immediate
elimination of the "worst" forms of child labor and to strengthen existing standards, including
the ILO Minimum Age Convention of 1973 (No. 138) and its Recommendation (No. 146).°s
The committee proposed that all persons under age eighteen should be included in the definition
of "child" and defined the "worst" forms of child labor as practices including all forms of
slavery and practices similar to slavery, such as the sale and trafficking of children, forced or
compulsory labor, debt bondage, and serfdom; the use, procuring or offering of a child for
prostitution, for production of pornography or for pornographic performances, as well as illegal
activities, such as the production and trafficking of drugs; and any other type of work or activity
which, by its nature or the circumstances in which it is carried out, could jeopardize the health,
safety or morals of children.l"a
The draft also establishes appropriate monitoring mechanisms and calls for member states
to take measures to implement and enforce the proposed convention, by penal and other
sanctions if necessary.'0 7 Finally, the draft convention urges members to consider education
and rehabilitation as important to the process of eliminating child labor." 8

98. ILO Focus, ILO Meets Trade Cbalnge witb New Measure on Core Labor Standards, Vol. 1I, Summer/Fall
1998 (visited Mar. I1, 1999) <http://usa.ilo.org/news/focus/982/artl.html>.

99. Intemational LabourOrganization 1998 Press Release, FundametalRights DeclarationCkars FinalHurdle.
ILO Conference Seeks
End to Child Labour Abuses, June 18, 1998 (visited Mar. 1I, 1999) <http://www.io.org/
public/english/234press/pr/! 998/28.htm>.
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While the ILO's initiatives encourage nations to enforce child labor laws, they also may
encourage private companies or trade associations to improve labor conditions in their own
facilities and to insist on certain labor standards in the companies from which they purchase
goods to import. Individual governments have also instituted initiatives to publicize child labor
abuses. For example, the DOL's Bureau of International Labor Affairs has published a number
of reports on the subject of child labor.
The DOL reports discuss some private efforts to eliminate child labor. A 1996 DOL study' °9
indicates that codes of conduct prohibiting the use of child labor are widely used in the United
States appard industry. In a survey of companies that import garments, thirty-six of the forty-two
responding companies stated that they had adopted policies prohibiting the use of child labor
in manufacturing the goods they imported."' These policies took different forms, including
codes of conduct outlining values and guidelines, policy letters, compliance certificates, and
contractual provisions."' The policies may state a minimum age for workers, refer to the

national laws of the producing country regarding the minimum age of employment, or refer
to international standards such as the ILO Convention 138. "2Although the 1996 study indicates
that codes of conduct are common in the apparel industry, it also indicates that monitoring
of those policies is less common."'
Labeling programs also depend on moral persuasion to reduce the incidence of child labor.
Child labor has traditionally been used extensively in the hand-knotted carpet industry. Several
efforts have been made to label carpets as not produced by child labor. The RUGMARK®
label is a private initiative of non-governmental organizations in India, along with UNICEF,
some rug manufacturers, and the German government." 4 Rug manufacturers in India and
Nepal that submit to ongoing inspections to ensure that they do not use child labor may apply
for licenses to use the RUGMARK ® label. The label alerts consumers that rugs bearing the
label were not manufactured by children.' 15 The Carpet Export Promotion Council, a quasigovernmental body in India, has also established the Kaleen labeling program." 6 The STEP
Foundation, a joint initiative of the Swiss Association for a Clean Oriental Carpet Trade and
five non-governmental organizations, has programs in India, Nepal, and Pakistan and plans to
expand to Iran, Morocco, Egypt, and Turkey."' The STEP program provides a label to be
placed in retail stores rather than on individual carpets. "8 Care & Fair, an association of German
carpet trade professionals also certifies carpet and furniture retailers, importers, and wholesalers
in Germany, the United Kingdom, the Netherlands, and Luxembourg."' Labeling programs
also exist in the leather footwear industry (particularly the Abrinq Foundation for Children's
109. U.S. BuREAu OFINTERNATIONAL
LABOR
AFFAIRs, THE APPAREL
INDUSTRY
ANDCODES
OF CoNDUCr: A
SOLUTIONTO THE INTERNATIONAL
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110. Srid. ativ.
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113. See id. at viii-ix; Nicole J. Krug, Note, Exploiting Cbild Labor. Corporate Repnsib'lity and the Rok of
Corporate Coda of Conht, 14 N.Y.L. Sci. J. HUM. RTs. 651, 670-74 (1998).
114. See U.S. DEPARTMENT
OFLABOR,
BUREAu OFINTERNATIONAL
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Rights and the Pro-Child Institute, both in Brazil), and the soccer ball industry (the FoulBall
campaign). 20 As yet, the success of these labeling program is unknown. The DOL suggests that
their success will depend on monitoring and the credibility they can develop with consumers. 2 '
Progress in the area of child labor standards is difficult to track, so it is not easy to
tell how successful moral persuasion has been at encouraging effective private initiatives.
Returning to the example of Bangladesh, large numbers of children worked in garment
factories as recently as 1994.2' By 1996, due to international media attention, threats of
boycotts, and canceled work orders, thousands of child workers were dismissed by garment
manufacturers. 2 ' However, no government programs existed to assist the former child
workers, and some of them may have encountered even more dangerous situations."' This
situation indicates both the effectiveness of moral persuasion and the danger of a narrow
focus in addressing the problem of child labor.
V. U.S. Developments on International Employment Law Issues
Developments regarding the reach of U.S. anti-discrimination laws have continued to focus
on questions that are relatively simple in domestic contexts, namely: Who is an employee's
prospective employer and is that prospective employer subject to the Age Discrimination in
Employment Act? And how many employees does an employer have? While the U.S. Supreme
Court declined to weigh-in on the first question in 1998, the U.S. District Court for the
Southern District of New York had an opportunity to analyze a termination resulting from
the merger and reorganization of U.S. and foreign entities. In response to the question "who
counts," the Second Circuit has issued the first answer from a circuit court of appeals, departing
from the reasoning of prior district court decisions. The answers to these questions are significant
because they help define the scope of protection afforded U.S. employees, as well as the scope
of risk for foreign companies doing business in the United States.
A.

WHO IS A PROSPECTIVE EMPLOYER SUBjECT TO THE ADEA?
In 1998, the United States Supreme Court denied the petition for writ of certiorari to review
the Third Circuit's decision in Denty v. Smitbline Beecbam Corp. "' As reported in last year's
International Employment Committee's report to The InternationalLawyer, in Deny, the Third
Circuit entered summary judgment for a British parent corporation alleged to have discriminated
against an American employee because of his age. Denty worked in the United States for the
British parent's wholly-owned American subsidiary.'26 Denty alleged that he was told he would
be promoted to a position in the United Kingdom or Australia.
In a case that raised issues similar to those raised in Denty, the United States District Court
for the Southern District of New York held that whether the challenged employment decision
was made by a U.S. employer or by arelated Canadian entity was a question of fact. In Sbarkey
v. Lasmo (AUL LTd.),' plaintiff Sharkey ultimately was terminated following a merger and
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reorganization involving his employer, its Canadian parent, and its affiliates, defendants Ultramar
and Lasmo, respectively. Sharkey, who was fifty-nine, and two other vice presidents were
offered executive positions at Ultramar. Sharkey received a significandy less favorable offer
than his younger colleagues. Notably, Ultramar offered the younger vice presidents (ages thirtyfive and forty-two) incentives including a signing bonus equivalent to one-half year's salary,
stock options, a relocation allowance, and an "evergreen" agreement providing for the extension
of the employment term. Sharkey agreed he would accept the company's offer, which required
a relocation to Canada, provided that the company offer him the same terms as the younger
vice presidents. Ultramar refused and Sharkey's employment later was terminated.
Defendant Lasmo moved for summary judgment on Sharkey's ADEA claim. (The court
previously had denied defendant Ultramar's summary judgment motion.) Defendant Lasmo
argued that it was not liable for age discrimination as a matter of law because: (1) the allegedly
discriminatory offer was made on behalf of Ultramar and/or on behalf of Lasmo's Canadian
operation; and (2) Lasmo itself was controlled by Lasmo PLC, a Canadian corporation. The
court denied Lasmo's summary judgment on the first ground because evidence showed that
both Lasmo and Ultramar were involved in decisions affecting Sharkey. In fact, the person
who extended the allegedly discriminatory offer to Sharkey was the general counsel for both
defendants. The court also rejected Lasmo's argument that ADEA did not apply to it because
Lasmo is owned by Lasmo PLC, a foreign company, holding that there was a question of fact
regarding whether Ultramar Canada, Lasmo's parent, was a totally foreign entity. The court
further noted that Lasmo's analysis of territorial issues was incorrect, explaining that the ADEA
does not only apply to companies owned by American companies, but also to foreign corporations controlled by American employers. According to the court, the pertinent inquiry concerns
the ownership status of the prospective employer and the location of the prospective work
site, and not which entity actually made the challenged decision. Denty and Sbarkey demonstrate
the complexities of structuring mergers and reorganizations involving related (or soon to be
related or unrelated) U.S. and foreign entities so as minimize liability exposure under U.S.
employment laws.
B. WHo CoUNrS?
In 1998, the Second Circuit became the first federal appellate court to decide whether the
foreign-based employees of companies operating in the United States count towards the minimum number of employees required to trigger coverage under U.S. anti-discrimination statutes.
In Moreli v. Cedel, ' the Second Circuit rejected the analysis of prior district court decisions
and held that employees abroad do count towards the ADEA's jurisdictional minimum. The
trial court had dismissed Morelli's ADEA claim for lack of subject matter jurisdiction because
defendant Cedel, a Luxembourg bank, had fewer than twenty employees in the U.S. The trial
court gave two reasons for its holding. First, the trial court reasoned that foreign employees
should not count because the ADEA does not apply to the foreign operations of a foreign
company. 12 Second, because foreign employees employed abroad are not covered by the
ADEA's definition of employee, the trial court held that they do not count towards the
3 °
jurisdictional minimum.'

128. Morelli v. Cedel, 141 F.3d 39 (2d Cir. 1998).
129. Moreni v. Cedel, No. 96 Civ. 2874, 1997 WL 61499, at *3 (S.D.N.Y. Feb. 13, 1997).
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On appeal, the Second Circuit reversed, disagreeing with both prongs of the trial court's
analysis. First, with respect to the issue of whether the ADEA covers a U.S.-based branch of
a foreign employer, the Second Circuit focused on § 4(hX2) of the ADEA which provides
that "[t]he prohibitions of [the ADEA] shall not apply where the employer is a foreign person
not controlled by an American employer."' The court noted that this provision's plain language
is not "necessarily decisive" if contradicted by dearly expressed congressional intent. Analyzing
§ 4(hX2)'s legislative history, the court concluded that its purpose was to limit the reach of
an extraterritorial amendment adopted as part of the same legislation.' 32 Congress amended
the ADEA in 1984 to apply to Americans employed outside of the United States by American
employers. " According to the Second Circuit, § 4(hX2) merely limited the scope of that
amendment so that an employee at a foreign workplace is not protected under the ADEA if
the employer is a foreign person not controlled by an American employer.' 34 The court declined
to extend the application of § 4(hX2) beyond that purpose. "There is no evidence in the
legislative history that these amendments were intended to restrict the application of the ADEA
with respect to the domestic operations of foreign employers.'.. 35 Finding no exemption for
the domestic operations of foreign companies under § 4(hX2), the Second Circuit concluded
that there is no other basis for exemption under the ADEA, particularly in light of the remedial
purposes of the statute.."6 "The exemption of the domestic operations of foreign employers
from the ADEA would only undermine the purpose of the ADEA to 'promote employment
ofolder persons based on their ability rather than age.' "' 37 Morlli'sreasoning implicitly responds
to policy issues raised by some who have expressed concern that U.S. anti-discrimination laws
provide inadequate protection to American workers employed by foreign employers."'
Turning to the question of whether the ADEA applied to defendant Cedel's domestic operations, the court addressed the jurisdictional challenge based on Cedel's low number of domestic
employees. The Second Circuit found no basis in the ADEA to exclude Cedel's foreign employees
from the jurisdictional count. Specially, the court rejected Cedel's arguments, adopted by the
district court, that the overseas employees of foreign employers should not be counted because
they are not protected by the ADEA." 3 The court observed that there is no requirement that
an employee be protected by the ADEA to be counted, noting that American employees under
age forty are included although not protected by the statute."4 "The nose count of employees
relates to the scope of the employer rather than to the extent of protection.''. The Second
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Circuit's decision departs from prior district court
rulings on the issue of what employees count
142
towards statutory jurisdictional minimums.
The Second Circuit's decision in Morelli had immediate impact on at least one case in the
circuit. Following Morelli, the U.S. District Court for the Southern District of New York
invited a motion to reconsider its decision on a punitive damages claim. In Greenbaum v.
Handelsbanken,1 4 1 the court had held that punitive damages awarded on plaintiffs Tide VII
claim must be limited to $50,000 because the defendant bank's domestic branch only had
between 14 and 101 employees. On reconsideration, applying Morelli, the district court held
that defendant Handeisbanken's foreign employees do count towards the number of employees
required for various levels of punitive damages under Title VII.'" Including the bank's domestic
and foreign employees pushed the damage cap to next levd, resulting in a S300,000 punitive
damages award for plaintiff Greenbaum. As Greenbaum illustrates, Mordli raises the stakes for
employment-related liability exposure for foreign-based employers with small operations in the
United States. 4 '

142. See Rao v. Kenya Airways, Ltd., No. 94 Civ. 6103, 1995 WL 366305 (S.D.N.Y. June 20, 1995) (no
subject matter jurisdiction over ADEA and Title VII claims where airline had worldwide workforce but only
eight employees in the U.S.); Robins v. Max Mara, U.S.A., Inc., 914 F. Supp. 1006 (S.D.N.Y. 1996) (no subject
matter jurisdiction over ADEA, Title VII, or Americans with Disabilities Act where, even if foreign and domestic
entities constituted integrated enterprise, foreign employees are exempt from jurisdictional tally); Russell v. MidwestWeiner & Pfleiderer, 995 F. Supp. 114 (D. Kan. 1997) (foreign employees do not count towards Title VII
punitive damages cap); Feit v. Biosynth Int'l Inc., No. 95 Civ. 6774, 1996 WL 99726 (N.D. Ill. Mar. 4, 1996)
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